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Subpart 352.2—Texts of Provisions
and Clauses

352.202-1 Definitions.

As prescribed in 302.201, the FAR
Definitions clause at 52.202-1 is to be
used as modified:

DEFINITIONS (JAN 2001)

(a) Substitute the following as paragraph
(a):

‘“(a) The term ‘‘Secretary’ or ‘‘Head of the
Agency”’ (also called ‘‘Agency Head’’) means
the Secretary, Under Secretary, or any As-
sistant Secretary, Administrator or Commis-
sioner of the Department of Health and
Human Services; and the term ‘‘his/her duly
authorized representative’” means any per-
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son, persons, or board authorized to act for
the Secretary.”

(b) Add the following paragraph (h) or its
alternate, as appropriate:

‘“(h) The term ‘“‘Project Officer’” means the
person representing the Government for the
purpose of technical monitoring of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increases or decreases
in the scope of work or which would result in
the increase or decrease of the price of this
contract or a change in the delivery dates or
performance period of this contract.”

or

Alternate:

‘‘(h) The term ‘“‘Project Officer’’ means the
person representing the Government for the
purpose of technical monitoring of contract
performance. The Project Officer is not au-
thorized to issue any instructions or direc-
tions which effect any increases or decreases
in the scope of work or which would result in
the increase or decrease of the cost of this
contract or a change in performance period
of this contract. In addition, the Project Of-
ficer is not authorized to receive or act upon
the Contractor’s notification of a revised
cost estimate pursuant to the Limitation of
Cost or Limitation of Funds clause of this
contract.”

352.215-1 Instructions to
Competitive acquisition.

Insert the following paragraph (e) in
place of paragraph (e) of the provision
at FAR 52.215-1:

(e) Restriction on disclosure and use of data.
(1) The proposal submitted in response to
this request may contain data (trade secrets;
business data, e.g., commercial information,
financial information, and cost and pricing
data; and technical data) which the offeror,
including its prospective subcontractor(s),
does not want used or disclosed for any pur-
pose other than for evaluation of the pro-
posal. The use and disclosure of any data
may be so restricted; provided, that the Gov-
ernment determines that the data is not re-
quired to be disclosed under the Freedom of
Information Act, 5 U.S.C. 552, as amended,
and the offeror marks the cover sheet of the
proposal with the following legend, speci-
fying the particular portions of the proposal
which are to be restricted in accordance with
the conditions of the legend. The Govern-
ment’s determination to withhold or disclose
a record will be based upon the particular
circumstances involving the record in ques-
tion and whether the record may be exempt-
ed from disclosure under the Freedom of In-
formation Act. The legend reads:

offerors—



352.215-70

Unless disclosure is required by the Free-
dom of Information Act, 5 U.S.C. 552, as
amended, (the Act) as determined by Free-
dom of Information (FOI) officials of the De-
partment of Health and Human Services,
data contained in the portions of this pro-
posal which have been specifically identified
by page number, paragraph, etc. by the offer-
or as containing restricted information shall
not be used or disclosed except for evalua-
tion purposes.

The offeror acknowledges that the Depart-
ment may not be able to withhold a record
(data, document, etc.) nor deny access to a
record requested pursuant to the Act and
that the Department’s FOI officials must
make that determination. The offeror hereby
agrees that the Government is not liable for
disclosure if the Department has determined
that disclosure is required by the Act.

If a contract is awarded to the offeror as a
result of, or in connection with, the submis-
sion of this proposal, the Government shall
have right to use or disclose the data to the
extent provided in the contract. Proposals
not resulting in a contract remain subject to
the Act.

The offeror also agrees that the Govern-
ment is not liable for disclosure or use of un-
marked data and may use or disclose the
data for any purpose, including the release of
the information pursuant to requests under
the Act. The data subject to this restriction
are contained in pages (insert page numbers,
paragraph designations, etc. or other identi-
fication).

(2) In addition, the offeror should mark
each page of data it wishes to restrict with
the following statement:

“Use or disclosure of data contained on
this page is subject to the restriction on the
cover sheet of this proposal or quotation.”

(3) Offerors are cautioned that proposals
submitted with restrictive legends or state-
ments differing in substance from the above
legend may not be considered for award. The
Government reserves the right to reject any
proposal submitted with a nonconforming
legend.

352.215-70 Late proposals and revi-
sions.

As prescribed in 315.208, the following
provision may be included in the solici-
tation:

LATE PROPOSALS AND REVISIONS (NOV 1986)

Notwithstanding the procedures contained
in FAR 52.215-1(c)(3) of the provision of this
solicitation entitled Instructions to Offerors-
Competitive Acquisition, a proposal received
after the date specified for receipt may be
considered if it offers significant cost or
technical advantages to the Government;
and it was received before proposals were dis-
tributed for evaluation, or within five cal-
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endar days after the exact time specified for
receipt, whichever is earlier.

(End of provision)

352.216-72 Additional cost principles.

As prescribed in 316.307(j), insert the
following clause in all solicitations and
resultant cost-reimbursement con-
tracts:

ADDITIONAL COST PRINCIPLES (OCT 1990)

(a) Bid and proposal costs. (1) Bid and pro-
posal costs are the immediate costs of pre-
paring bids, proposals, and applications for
potential Federal and non-Federal contracts,
grants, and agreements, including the devel-
opment of scientific, cost, and other data
needed to support the bids, proposals, and
applications.

(2) Bid and proposal costs of the current
accounting period are allowable as indirect
costs.

(3) Bid and proposal costs of past account-
ing periods are unallowable in the current
period. However, if the organization’s estab-
lished practice is to treat these costs by
some other method, they may be accepted if
they are found to be reasonable and equi-
table.

(4) Bid and proposal costs do not include
independent research and development costs
covered by the following paragraph, or
preaward costs covered by paragraph 38 of
Attachment B to OMB Circular A-122.

(b) Independent research and development
costs. (1) Independent research and develop-
ment is research and development conducted
by an organization which is not sponsored by
Federal or non-Federal contracts, grants, or
other agreements.

(2) Independent research and development
shall be allocated its proportionate share of
indirect costs on the same basis as the allo-
cation of indirect costs to sponsored research
and development.

(3) The cost of independent research and
development, including its proportionate
share of indirect costs, are unallowable.

(End of clause)

352.223-70 Safety and health.

The following clause, or one reading
substantially the same, shall be used as
prescribed in 323.7002:

SAFETY AND HEALTH (JAN 2001)

(a) To help ensure the protection of the life
and health of all persons, and to help prevent
damage to property, the Contractor shall
comply with all Federal, State and local
laws and regulations applicable to the work
being performed under this contract. These
laws are implemented and/or enforced by the



